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/;/ tl'>r District Court in inuJ for the District oj' [lashi.

Second Dirision.

GEORGE JAMES, (^rEOllGE SENXElS,

DUDLEY DU BOSE, JOHN HEMA^,

rillLIP SMITHMEVEK, BICX

.MATTSON, ALECK MATTSOX,

ELEF SIXXE^, Al DNE SIXXES,

and G. J. LOMEX,
Plaintiffs,

vs.

WILD GOO&E MIXIXG AXD TRAD-
\

IXG COMPAXY, '

Defendant.

Complaint.

The plaintiffs above named complain and allege:

1. That the defendant above named is a corporation,

duly created, organized and existing nnder the laws of

the State of California, and has for the last four years

been doing business in the District of Alaska.

2. That the plaintiffs above named are the owners

in fee of and possessed of that certain placer mining

claim in the Council City Recording District, District of

Alaska, known as Xumber 14 Above on Ophir Creek, and

more particularly described as follows:

Commencing at the initial stake, located on the east

bank of Ophir Creek at the upper end of claim number
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thirteen Above on Ophir Oeek; thence south 84 degrees,

39 minutes west, 424 feet to the southwest corner stake;

thence north 14 degrees, 35 minutes west, 1500 feet to

the northwest corner stake; thence north 81 degrees, 20

minutes east, 579 feet to the northeast corner stake;

thence south 14 degTees, 27 minutes east, 1500 feet to

the southeast corner stake; thence south 71 degrees, 16

minutes west, 155 feet to the place of beginning, except

4.84 acres thereof, being a tract of hind within the

boundaries last-above described triangular in form at

the upper end of said claim. The lower or southern ex-

tremity and apex of said triangular piece of land is

marked by a slate slab situate 1053 feet from the lower

end line of said claim No, 14; that said claim was lo-

cated by one T. L. Brevig, the predecessor in interest

Qf said plaintiffs on the 14th day of May, 1898.

3. That ever since the date last aforesaid the said

plaintiffs, their grantors and predecessors in interest,

have used and occupied said claim for the purposes of

placer mining, and that said claim is only valuable as a

placer claim; that the deposits of gold-bearing gravel

therein are deep, and that a large amount of water is

necessary for the proper and economical mining of said

claim; that Ophir Creek in its course and windings and

follo'^ing the natural channel of said stream flows

through said claim number 14 and other claims above

and below said claim Xo. 14.

4. That for the more efficient and economical mining

of said claim it became and was necessary for plaintiffs

to locate and build a ditch and flume and to appropriate
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Avater from saicll creek at a point about two miles above

said claim No. 14, and that in the summer of tbe year

11)01 tbe plaintiffs, witb tbe full knowled.^c of defend-

ant, and witbout objertion on its part, did locate, build

and establisb sucb ditch and appropriate from said

creek at tbe upper end of said ditch 350 miners' inches

of water, at great expense, to wit, at a cost of about |8,-

000,00, and ever since tbe summer of 1001 the plaintiffs

bsivc bad tlie exclusive right to and have used tbe waf'-r^'

of sjiid 0]>bir Creek, to wit, said 350 miners' inches of

vrater by means of said ditch and iiumes and all of the

waters of said creek as it flows in its natural channel

o\er and across said claim, without interrupTioii or

molestation from anyone save and except as hereinafter

mentioned.

5. That subsequent to tbe building and location of

said ditch and the appropriation of said water and water

rights by said plaintiffs tbe defendant has built and con-

structed ditches at various points above the upper end of

said ditch so owned and built by said plaintiffs aforesaid,

for the purpose of diverting the waters of said Ophir

Creek from their natural course and channel to points be-

low tbe upper end of said plaintiffs' ditch and below the

lower end of said claim No. 11, and on the 4th day of

July, 1904, and on various days before and after said

date and during the month of July, 1904, the defendant,

by means of their said ditches, did divert tbe waters of

said Ophir Creek from their natural course and channel

to sucb an extent that the waters of said creek were in-

sufficient to supply the said 350 miners' inches of water
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theretofore used and appropriated by said plaintiff and

conveyed by their said diteb and flume to claim No. 14

or any part of said water so appropriated; and the

said defendant did on the dates last aforesaid by means

of its said ditches, divert a large quantity of the waters

of said Ophir Creek from the natural channel of said

O'phir Oi'eek to a point or poi'nts below said upper end

of said plaintiffs' ditch and below said claim No. 14

aforesaid, well knowing and being informed that plain-

tiffs needed said waters so diverted by defendant for the

purposes of mining their said claim.

C. That plaintiffs, since the first day of July, 1904, have

worked two crews or shifts of men, about fifty in num-

ber, working night and day, except when prevented from

working said claim by reason of the diversion of said

waters of Ophir Creek by said defendant as aforesaid;

that said plaintiffs, by reason of the diversion of said

waters by defendant as aforesaid, have been compelled

at various times to suspend the operations of mining

their said claim No. 14, and have suspended said opera-

tions by reason of the premises at various times, aggre-

gating at least two days during said month of July,

1904. That before the first day of July, 1904, the plaiu-

lilTs have had, enjoyed and before and since the fall of

1901 have been entitled to the free use of all the watery

of said Ophir Creek necessary and requisite for the min-

ing of said claim No. 14 and the employment of said and

like crews and are now entitled to the use of said waters

running, and which unobstructed and undiverted would
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run, in the uatural cliauuel of said Uphir Creek at tlie

points aforesaid and tlirough said claim ]So. 14.

7. That said claim No. 14 was located and segregated

liom the public domain before any of the claims on said

Ophir Creek above said claim No. 14.

8. That by reason of the premises and the said acts

of defendant the plaintiffs have suffered irreparable loss

and injury and have been damaged in the sum of

12,000.00.

9. That the plaintiffs have no speedy or adequate

remedy at law.

10. That the defendant has no right, title or interest

in any of the waters of said creek, except as the same

are subject to the rights of plaintiffs and have no right

to divert the waters of said Ophir Creek from its natural

channel and particularly from said plaintiffs' ditch and

their said placer mining claim No. 14.

11. That the said defendant, although notified by

said plaintiffs to desist from diverting said waters of

said Ophir Creek as aforesaid, have continued to divert

the same, and unless restrained and enjoined by the

order of this Court, threaten to continue to, and do now

divert and prevent the said waters of Ophir Creek from

flowing in its natural channel and from flowing through

the plaintiffs' said mining claim, and unless restrained

by the order of this Court, the defendant will continue

to divert said water from its natural channel and take

the same away from plaintiffs' said ditch and the plain-

tiffs' said mining claim, and plaintiffs will be unable ti)

mine or operate or extract the gold from said placer min-
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ing claim, except in a small, expensive, and nu-miuer-

like manner, to plaintiffs' irreparable injury and dam-

age,
i

Wherefore, plaintiffs pray judgment:

1st., That an order of injunction be granted restrain-

ing said defendant, its officers, agents, servants and em-

ployees, from in any manner diverting the waters of said

Ophir Ci^eek from the intake of said plaintiffs' ditch

and from diverting any of the waters of said Ophir

Oreek and preventing the same from flowing in its nat-

ural channel through said claim No. 14, and from main-

taining any ditches for said purpose. That said injunc-

tion order remain in force during the pendency of this

action, and that upon its final determination, said in-

junction be made permanent

2d. That plaintiffs have and recover judgment

against the defendant damages in the sum of |2,000.00.

3d. That plaintiffs have and recover from defendant

their costs and disbursements in this action, and have

such other and further relief as to the Court may seem

reasonable and just and agreeable to equity.

G. J. LOMEN and

DUDLEY DU BOSE,

Attorneys for sese and Attorneys for Plaintiffs.

United States of America, -^

Iss.

District of Alaska.
J

George James, being first duly sworn on his oath, de-

poses and says: That he has read the foregoing com-
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plaint knows the contents thereof, and that the same

and the matters therein stated are true.

GEORGE JAMES.

Subscribed and sworn to before me this 13th day of

July, 1904.

[Notarial Seal] G. J. LOMEN,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

[Endorsed] : Xo. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. & T. Co. Complaint.

Filed in the office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

Jul. 21, 1904. Geo. Y. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clerk. Dudley Du Bose and G. J. Lomen,

Attorneys for Plaintiffs, Nome, Alaska.
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In the I'litidl Stafcs District Court, District of Alaska,

tSccoiuJ JJirision.

CJEOKGIC JAMES, GEOIJGE SlENXES,
\

DUDLEY DU BOSE, JOHN HEMAN,
PHILIP SMITHMEYEli, BEN
MATTSOX, ALECK MATTSJ^OX,

ELEF SIXXES, AUDXE SIXXEt^,

and G. J. LOMEX,

Plaintift^^,

vs.

WILD GOOSE MIXIXG AXD TRAD-
IXO COMPAXY, (a Corporation),

Defendant.

Summons.

The President of tlie United States of America, to The

Wild Goose Mining and Trading Company, the

Above-named Defendant, Greeting:

Yon are hereby summoned and required to appear

and an^AN'er the complaint of the plaintiffs on tile in the

office of the alerk of said court, at the city of Xome, iu

said District, ^yithin tliirty days from the service of this

summons u[)on you, or judgment for Avant thereof ^yill

be taken against vou; and you are hereby notifi(Ml tha:

if vou fail to answer the said cor.iplaint the plaintiff

will take judgment against you for the relief demande;!

in the complaint.

Witness, the Honorable ALFRED S. MOORE, Judg..

of the said United States District Court, and the seal
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of the said court hereto tiflixed, this 21st day of July, in

the year of our Lord one thousaud nine hundred and

f(<ur and (d' the Independence of tlie United States, th'

one luindi'cd and twenty-ninth.

[Court Seal] (JEO. V. BORCHSENIUS,

derk of the United States District Court, District of

Ahislca, Second Division.

By Jno. II. Dunn,

Deputy Clerk.

United States Marshal's Office,
|

Vss.
District of Alaska, Second Division, il"

I hereby certify that I received the within summons

on the 22d day of July, 1904, and thereafter on the 23<1

day of Juh', 1904, I served the same at No. 15 Ophir

CYeek, Council City Precinct, Alaska, by delivering to

and leaving with Frank Shaw, agent of defendant com-

pany, a copy thereof, together w^th a certified copy of

the complaint filed herein.

Returned this 23d day of July, 1904.

FRANK H. RICHARDS,

United States Marshal.

By S. C. Milligan,

Deputy,

MARSHAL'S COSTS.

2 services 12

Fare to 15 and return 2

14
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[Endorsed on back] : Cause Xo. 1165. United States

District Court, District of Alaska, Second Division.

Geo. James et al., Plaintiffs, ts. Wild Goose M. & T. Co.,

Defendant. Summons. Filed in the Office of the Clerk

of the United States District Court, Alaska, Second Di-

vision, at Nome, Alaska, Jul. 26, 1901. Geo. Y. Borch-

senius. Clerk. By Jno. H. Dunn, Deputy Clerk. Dud-

ley DuBose & G. J. Lomen, Attorneys for Plaintiffs,

Nome, Alaska.

In the District Court in and for the District of Alaska,

Second Division.

GEORGE JAMES et al.,

Plaintiffs,

vs.

WILD GOOSE MIXING AND TRAD-

ING COMPANY,
Defendant

Motion for Order to Show Cause.

Now come the plaintiffs above named and move the

Court for an order to show cause herein why the defend-

ant should not be enjoined and restrained from divert-

ing the waters of Ophir Creek from claim No. 14, on

said creek, and from the intake of plaintiffs' ditch on

said Ophir Creek, and from maintaining ditches whereby

said waters are so diverted, and for such other relief as

to the Court may seem just.

This motion is made upon the complaint and affidavits
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of Alex Mattson, Ben Mattson, A. J. Sennes and E, G.

Venues.

Dated this 21st day of July, 1904.

DUDLEY DU BOSE and

G. J. LOMEN,

Attorneys for Plain tills.

[Endorsed]: No. 1165. In the United S<tates Dib

trict Court for the District of Alaska, Second Divi-

sion. Geo. James et al. vs. Wild Goose M. «& T. Co.

Motion. Filed in the offlce of the Clerk of the United

States District Court Alaska, Second Division, at Nome,

Alaska, Jul. 21, 1904. Geo. Y. Borchsenius Clerk. B.>

Jno. H. Dunn, Deputy Clerk. Dudley DuBose and G.

J. Lomen, Attorneys for Plaintiffs, Nome, Alaska.
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Ill the District Court in and for the District of Alaska,

Second Division.

GEORGE JAMES, GEORGE SEXXES,
DUDLEY DU BOSE, JOH>s^ HE-

MAN, PHILIP SMITHMEYER, BEN
MATTSOX, ALECK MATTSON,
ELEF SEXNES, AUDXE SEXNES,
and G. J. LOMEX,

Plaintiffs,

vs.

WILD GOOSE MIXIXG AXD TRAD-

ING aOMPAXY,
Defendant.

Order to Show Cause.

On reading and filing- the complaint of the plaintiff-j

herein and upon the affidavits of Alexander Mattson,

Ben Mattson and A. J. Sinnes, on file in the above-

entitled cause

—

It is ordered that the said defendant shov^- cause be-

fore this Court in the courthouse at Nome, District of

Alaska, on the 26th dav of July, 194)4, at the hour of 2

o'clock P. M., or as soon thereafter as counsel can be

heard, why an injunction should not be issued restrain-

ing said defendant, its officers, agents, servants and em-

ployees, from diverting any of the waters which flow
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naturally iuto and through the natural channels of Ophii

fVeek in the Council C^tv Eecording District, District

of Alaska, at the intake of the plaintiffs' ditch, on said

Ophir Ci"eek, known as "the 14 Ditch," and through claim

No. 14, on said Ophir Creek, and from maintaining

ditches whereby said waters are diverted therefrom and

prevented from flowing in its natural course and chan-

nel through said premises and why they should not he

restrained from in any manner interfering Avitli tlK'

plaintiffs' use and enjoyment of the waters flowing into,

in or through said creek in the natural channel of said

creek, and why plaintiffs should not have such other and

further relief in the premises as may be juf^t.

Done in open court this 21st day of July, ll>Oi.

ALFRED S. MOORE,

Judge of said Court.

rnitcd states of America,
^

District of Alaska, V

Second Di^ision.

J hereby certify that I received the annexed order at

r,„ni(il City, Alaska, on the 22d day of July, 11I04; nnd

thereafter on the 22d day of July 1904; I served the same

at claim No. 15 Above Discovery on Ophir Creek, Alaska,

upon the within named defendant, the Wild Ooose Min-

ing and Trading Company, by delivering to and leaving

AA'ith Frank ^'haw, the agent of said Company, a certi-

fied copy thereof.
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Returned this 2Gth day of July, 1904.

FRANK H. RICHARDS,

United States Marshal.

By S. C. Millio-an,

Deputy.

MARSHAL'S COSTS:

1 service |6.00

[Endorsed]: No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. «& T. Co. Order to Show

Cause. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska, Jul. 21, 1901. Geo. Y. Borchsenius, Clerk. By

Jno. H. Dunn, Deputy Clerk. Vol. II, Orders and Judg-

ments, page 221.

In the District Court, District of Atashi, Second Division.

GEORGE JAMES et al..

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY,

Defendant.

Bill of Exceptions.

Be it remembered that the above-entitled matter

came on reorularly for hearing before the above-entitled
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court, Honorable Alfred S. ^Moore presi(liii<>-, on the 26th

(lay of July, 1!H)I, n])on the order of said Court to the

defendant to show cause why a temporary injunction

should not issue in said action, (J. J. Loinien, Dudh'y l)u-

l>ose and John L. ^IcOinn appearinji,- as attorneys for

plaintiffs, and Albert I'^ink, i\ S. J(dinson and A. J, Daly

appearing as attorney for the defendant, whereupon

the following proceedings were had:

The following aflftdavits, hereto attached, marked Ex-

hibits "'A," "B," "C,'' and "D,'' and made a part hereof,

were read to the Court by counsel for plaintiiTs in su^)-

I)ort of said motion for an injunction. Thereupon the

counter-afiidavits' of the defendant, hereto attached

Tiiarked Exhibits Xos. 1 and 2 and made a part hereof.

Counsel for defendant also offered in evidence the

findings of fact in the case of Hemen vs. Grilltiith, File

No. 330, the same being hereto attached, marked Ex-

hibit Xo. 3 and made a part hereof.

The plaintiffs, by permission of the Court, called as a

witness GEORGE JAMES, who, being first duly sworn,

testified as follows:

(Examined by Mr. LOMEX.)

I am one of the plaintiffs. Aside from my business

as ndner I am a civil engineer, and surveying was- my

business prior to mining. I am familiar with the claims

and ditches on Ophir Creek. On last Saturday there

was about two good sluice-heads of water coming in to

Ophir Creek by means of the ditch from Paragon River.

Not to exceed 150 miners' inches. I was there at that
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(Testimouv of George James.)

time with Elef Sinnes and Louis Melsing. The amount

of water iisuallv carried through the big ditch of de-

fendants beyond claim Xo. 14, varies. It depends upon

what is used of it. From the intake it will carry 3,000

or 3,500 inclies; it depends what pressure you figure

from. The ditch is commonly used. Tlio ditch known

as No. 22 carries several sluice-heads, I should judge in

the neighborhood of four or five hundred Diiuers" inches.

Somewhere along there. The 19 ditch carries, I should

judge, about 800 inches as a rule. I don't know of any

such ditch as the Xo. 18 ditch. It is not in use. In re-

gnrd to the amount of water that passes in the natural

channel of Ophir Creek and flowing by the head or in-

take of the 14 ditch there was practically no water pass-

ing by at the time we claim we had no water in the

ditch. The cause of this was because the Wild Goose

Mining and Trading Company were diverting all the

water through their ditches Xo. 10, 22 and the big

ditch—from the creek. The water was being used by

the defendant on 15 and !(> and claims beloAV Xo. 14.

The water used on 15 and IG was used some from 19

ditch and some from 22 ditch. The lU ditch and the

large ditch or big ditch supplied the water for the claims

below Xo. 14. The waste water of the 22 ditch empties

into Dutch Creek. Below the intake of the 14 ditch.

In regard to the statement made in the affidavit of Mr.

Lane that the claims on Ophir Creek could not be

worked to any advantage except under hydraulic pres-

sure

—

we have been working since the summer of 1901
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(Testimony (f (looi-oo James.)

without any hydra iilie pressure aud workiuo- success-

fully on No. 14.

(Voss-examination by Mr. FINK.

] am one of the plaintiffs in this lawsuit. I have the

management of the claim. I have been up to where

the Paragon ditch empties into Ophir Oeek just once.

Th;it Vs:i!^ hiJ-'t t^aturday. I stayed about an hour. 1

just went up to where the ditch flows into Ophir

Crec^k. At the time there was about 150 inches flowing

dGV\ii there. The defendant lias I hear a camp up

there I don't know v.hetlu'r tlie natural flov/ was re-

duced at that time on account of work. I know it is a

big ditch. I kiiow that the capacity is much more

than I.jO inches. ,The 22 ditch, 1 should judge, would

average four or five feet on the bottom. I never meas-

ured it, and don't know. I don't know its dimensions

at the top, nor how deep it is, nor the grade. It is about

one-tenth in a huuurcd. I am making a guess from

the flow of the water, I should judge the capacity of

the 22 ditch to be about 400 inches. It is ouly guess-

work. Ju.st the same aw any other miner guesses. I

never measured the 19 ditch. I know the dimensions

very nearly. The capacity of that ditch is, I should

judge, about 800 inches. Vou might crowd it aud get

a little more. That is guesswork to a large extent.

The 18 ditch is ont of commission. I don't know any-

thing about it. AVheu 1 was over there last bNaturday

there was considerable Avater flowing past the head of
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(Testimony of George James.)

our ditch, down Opliir. When I left there was a consid-

erable surplus of water flowing past the head of our 1^

ditch. When we had all we wanted. We don't use

any water on 14 except what goes through this ditch

and from Dutch C'reek, occasionally, when there is a

shortage. When I was there on Saturday there was a

surplus and fairly considerable going over the dam and

pass the head of the 14 ditch. I don't think over a

coujDle of sluice-heads at the very most. I didn't meas-

ure it. I could not say how much water the Wild

Goose are turning from 15 from their big ditch and 22

ditch. They turn it on and shut it oif. All the water

the Wild Goose use on 15 would flow over 14. But below

the head of our ditch. AVe do not use the water that

flows over 14 from 15. We could not apply that to any

beneficial use unless we pumped it. We are not doing

so. It would not be very profitable to work it that way.

We are certainl}^ suffering injury by the water being

taken awa^'. From the diversion of the water from th*'

head of the ditch. If carried by the head of our ditch

we would be compelled to pump it.

Q. Now, if w^e delivered the water to you at the head

of your No. 14 ditch, to the full capacity of the ditch,

you would suffer no iujur}^ to your mining operations

by the diversion of the balance of the creek?

A. We certainly do.

Q;. How would you suffer?

A. The natural flow of water, if allowed to go by the

head of our 14 ditch, would not be what we want.
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(Testimony of George James.)

J. But at the bead of the ditch?

A. AA\^ only want water that the diteli will hold.

(}. Yon only want the capacity of the ditch?

A. That is all.

(>. Now, if you are delivered the water in your ditch,

to tlie full ca])acity of your ditch, you sulfer no injury?

A. V\'e would have no kick cominji' at all.

i^. Xo injury whatever? A. No.

Redirect Examination.

Q. Suppose you could not get any water through

your ditch, at the intake, would you theu be injured by

the water being taken from the natural flow of Ophir

Creek?

A. We certainly would be.

(}. If you did not have your ditch there, what water

Avould you use?

A. We would have to build a ditch.

Q. If 3^ou did not have a ditch, would you use the

water passing over No. 14?

A. We would have to. We would have to ]mmp it.

^^'(' could do that. Before wc had a ditch we built a

dam across No. 11 and used it that way, but it was not

in a miner-like fashion.

Becross-exami nation.

I say we could pump the water from Ophir Creek if

we did not have a ditch. All we w^anted. We would

be compelled to get more pumping capacity than we

have there now. If we pumped it we would need about
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(TestimonT of George James.)

a hundred inches to sluice with. That is about what

we carry on an average in our boxes.

The foregoing, together with the comphiint herein,

comprises all the evidence introduced on the motion for

the temporary injunction herein.

The matter was then tal^en under advisement by the

Court.

That thereafter on the 5th day of November, 1904, at

a special term of said court, the said court by its writ-

ten opinion and order, dated on said day, denied said

motion and refused to grant the temporary injunction

prayed for.

To wliich ruling and order the plaintiffs then and

there excepted, which exception was allowed by the

Court.

And inasmuch as the foregoing proceedings do not

appear otherwise of record the said plaintiffs, within

the time allowed by law and the order (>f said Court

duh' entered of record, present this bill of exceptions

and pray that the same may be settled and filed.

Dated Dec. 7th, 1904.

G. J. LOMEX,

J. L. McGINX and

DUDLEY DU BOSE,

Attorneys for Plaintiffs.
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/// tJir United States District Court, District of Alalia,

Second Division.

GEORGE JAMES, BEX MATTSON,

ALEXANDER MATTSOX, A. J.

SEXXIS aud E. J. SEXXIS,

Plaintiffs,

vs.

THE WILD GOOSE MIXIXG AXD
TRADIXG COMPAXY (a Corpora-

tion),

Defendants.

Affidavit of Alexander Mattson.

Ignited States of America, "^

>'SS.

District of Alasl^a. J

Alexander Mattson, being first duly sworn, on oatli

savs that he is one of the plaintiffs in the above-entitled

action and one of the owners of X'o. 14 Above Discovery

on Ophir Creek.

That he first went to work on said X'o. 14 Ophir Creek

about the 26th day of July, 1901, and worked and sluiced

on said claim during the entire summer or working

season of 1001 and used the water in said Ophir Creek

for such sluicing and work.

Until the autumn of 1901 we obtained said water by

means of a dam constructed about the middle of Xo. 14

creek claim, and in the month of September we sur-
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veyed a ditch line to divert tlie water from a point

about the upper end of No. IG Ophir Oeek to No. 14

on Ophir Oreek.

Tliat on or about the 2.Gth day of September, 1901, I,

with eleven other men, co-owners and employees, com-

menced work on said ditch, which was then and ever

since that time has been known as the No. 14 ditch.

That in the spring of 1902 the said 14 ditch was com-

pleted and conveyed water from about the middle of No.

17 Above Discovery on Oiphir Ci'eek, on the left limit

thereof, to said No. 14, and that we began sluicing on

ha.k\ No. 14 on or about the 2d day of July of that 3'ear,

and from that time during the entire summer and work-

ing seasons of 1902 and 1903 we had an abundance of

water for sluicing, working and operating on said No.

14.

That since the 4tli day of July, 1904, we have been un-

able to sluice continuously for lack of water, and have

repeatedly been forced to close down the work on No.

14 and stop sluicing, and at one time we were so stopped

for a period of 24 hours and are at this time unable to

sluice on account of lack of water as aforesaid.

That the reason for the shortage of water is the di-

version of practically all the water in Ophir Creek by

the said defendant, the Wild Goose Mining and Trading-

Company, at three points in Ophir Creek above the said

point of diversion of the No. 14 ditch.

That the first point of diversion of the said Wild

Goose Mining and Trading Company is at No. 19 Above

Discover}' on Ophir Creek, on the right limit, where a
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(lam lined with canvas at tlie waste gate and as tight

as can be reasonably made, crosses Ophir Creek and

little or no water can now pass below this dam in the

regular and natnral channel in which the water is and

has been accustomed to flow.

That the said 19 ditch was constructed in 1901, a short

time prior to the finishing of the 11 ditch.

That in 1902 the water was conducted in said 19

ditch to No. 15 Ophir Creek.

That during the summer of 1902 said ditch was ex-

tended to No. 11 Ophir Creek and this year is being ex-

tended to Discovery on Ophir Creek, and is now prac-

tically finished to Discovery, and at this time is continu-

ally flowing in said ditch past No, 14 Ophir Creek to

points below on said CYeek.

That the second point of diversion of the said water

by the said Wild Goose Mining and Trading Company

is at the 22 ditch on the left limit of Ophir Creek about

three claims above the said 19 ditch.

That the 22 ditch was commenced in the summer of

1902 and that year was conducted to No. 17 Bench by

Julesen and Girard, which, bench said Julesen and Gi-

rard owned and operated.

That subsequently the Wild Goose Mining and Trad-

ing Oompajay made some arrangements with said Jule-

sen and Girard, and in the spring of 1901 extended said

ditch to the upper end of Xo. 15 and are using the water

from said ditch on said No. 15 and running the waste

water under the flume of the said No. 14 ditch at Dutch

Creek.
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That on the 8tli day of July, 1904, the water on No.

14 was insufQcient to sluice, and I went up to ascertain

the cause and found that the said Wild Goose Mining

and Trading Company were wasting about three sluice-

heads of water from the said 22 ditch under our flume

in said Dutch Creek; that if this waste water had been

permitted to pass down the regular channel of Ophir

CYeek at the point of diversion of the 22 ditch, where it

should have been permitted to pass, we would have had

the benefit of it and would not have been interfered with

in our mining operations on Xo. 14.

That at the time the 14 ditch was finished and the

water from Ophir Creek used therein and conducted to

No. 14, not more than two sluice-heads of water were

conducted in the said 19 ditch to any point on Ophir

Creek

That the third point of diversion is at a point on

Ophir Creek above the canyon and over three miles

from the point of diversion of the said 22 ditch; that at

this point the said Wild Goose Mining and Trading Com-

pany have a large ditch with a capacity of 3,500 inches

and divert all the water of Ophir Creek from its reg-

ular channel.

That this last-named ditch is known as the ''Big

Ditch" of the Wild Goose Mining and Trading Company.

That in the summer of 1903 the water was first di-

verted by said Big Ditch.

That said Big Ditch extends from said point on Ophir

Creek, along the right limit of Ophir Creek, to Discov-
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cry Claini <>u Ophir Creek, a distance of more than ten

miles.

Tliat on acfomit of said diversion by tlio said three

ditch, the water of Ophir Creek, has been appropriated

and taken by tlie said Wihl (Joose Mining and Trading

Company, and that if defendant is permitted to oon-

tinne as it is now doing it will be impossible for affiant

and his co-owners to mine and operate their said claim

on Ophir Cteek.

^
ALEX. MATTSON.

Subscribed and sworn to before me this 11th day of

July, A. D. 1904.

[Notarial Seal] S. A. KELLER,

Notary Public in and for the District of Alaska.
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In the United .States District Court, District of Alaska, Sec-

ond Division.

GEORGE JAMES, BEN. MATTSON, ,

ALEXANDER MATTSON, A. J. \

SENNIS, and E. J. SEXNIS,

Plaintiffs,

vs.

THE WILD GOOSE MIXING AXD
TRADIXG OOMPAXY (a Corpora-

tion),

Defendants.

Affidavit of Ben iVIattson.

United States of America,

}
_.ss.

District of Alaska.

Ben Mattson, being first duly sworn, on oath says:

I have heard read the affidavit of Alexander Mattson

in the above-entitled cause and the facts therein stated

are within my personal knowledge.

That on the Sth day of July, 1904, I did not, person-

ally, go up to Dutch Creek, but I know that Alexander

Mattson left Xo. 14 on Ophir CYeek and went up to

Dutch Creek and, upon his return, stated the facts as

set forth in said affidavit.

That in all other respects the facts therein stated are

within my own personal knowledge and are true.

BEX MATTSOX.
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Subscribed aud sworn to b('f«>re uie tliis lltli day of

July, A. I). 1904.

[Notarial Seal] S. A. KELLER,

Xutarv Public in and for the District of Alaska.

Affidavit of A. J. Sinnes.

L'nited States of America,
*ss.

District of Alaska. t

'

A. J. Seuues, being Urst duly sworn, on oath says:

I am one of the owners of creek claim Xo. 14 on Ophii-

Creek, in the Council Citv Miuino and Kecordiuu- Dis

trict, District of Alaska.

That I came to said No, 14 in the winter of 1901.

That I have read the affidavit of Alexander Mattson

in the above-entitled cause.

That I did not go up to Dutch Creek on the 8th day of

July, 1901, as stated in said affidavit, but I know tha*:

Alexander Mattson left No. 11 on that day and went up

Ophu' Creek, and when he returned stated the facts as

to the conditions on Dutch Creek as set forth in said

affidavit.

That all the other matters therein stated are within

my own personal knowledge and are true.

Affiant further saith that on the night of the Ith day

of July, 1904, I went up Ophir Creek to the head of the

14 ditch and found practically no water in Ophir Creek

at that point, and from Ophir Creek to the head of the

14 ditch I started up the hill and crossed the 19 ditch

and went as far as the Big Ditch of the Wild Goose Min-

ing and Trading Company.
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That I followed the Bio^ Ditch down about as far as

opposite No. 13, and found plenty of water flo^dng in the

Big Ditch; I then went down the pipe line to the 19 ditch

on claim No. 13, and found more water flowing down

the 19 ditch than we would use in operating on No. 1-1

Ophir Creek.

A. J. SINNES.

Sabscribed and sworn to before me this 11th day of

July, 1904.

[Notarial Seal] S. A. KELLER,

Notary Public in and for the District of Alaska.

In the United ^^tates District Court, District of Alaska,

Second Division.

GEORGE JAMES,

Plaintiff,

vs.

THE WILD GOOSE MINING AND
TRADING CO.,

Defendant.

Affidavit of E. J. Sinnes.

E. J. Sinnes, being duly sworn, on oath says that he

is one of the plaintiffs in the above-entitled action; that

the reason said action has been so long delayed is tha*.

since the affidavits of Alex Mattson, Ben Mattson and A.

J. Sinnes herein were made, there has been consider-

able rain and for a few d-ays supplying Ophir Ci'eek
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with more water than the ditches of said defendant

conhl divert and supplying plaintiffs* ditch with a rea-

sonable quantity of water, and plaintiffs have in tlie

meant iiae made rei)eated efforts to persuade the defend-

ant to desist from diyertino- the waters from said Ophii"

Ci'eek, but without avail, and alliant has this day been

informed that said waters of Ophir Creek are again di-

verted, as stated in the complaint herein.

E. J. SINNES.

Subscribed and sworn to this 20th day of July, 1904.

[Notarial Seal] G. J. LOMEX.

Notary Public, District of Alaska.

[Endorsed] : No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. & T. Co. Affidavit of

Alex. Mattson, Ben Mattson and A. J. Sinnes and E. J.

Sinnes. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Nome, Alaska, Jul. 21, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Dudley Du

Bose & G. J. Lomen, Attorneys for Plaintiffs, Nome,

Alaska.
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In the United lState>i District Court, in and for the District o/

Alaska, Second Dirision.

GEORGE JAMES et al.,

Plaintiffs,

vs.

\\'ILD GOOSE MINING AND TRAD-

ING COMPANY (a Corporation),

Defendants.

Affidavit of Frr nk A. Shaw.

United States of America,
|

>ss.
District of Alaska.

J

Frank A. Shaw, being first duly sworn, deposes and

says

:

I am the superintendent and general managing agent

of the defendant corporation, and I have been engaged

in operating on Ophir Ci'eek as such superiutendeut of

defendant corporation since the summer of 1900.

I know of all defendant's ditches and water rights

upon said creek and all of defendant's mining claims and

operations upon said creek, and also of all ditches and

mines on said creek owned and operated by all other

persons and claimants.

In August, 1901, the ditch known as the Wild Goosa

"Big Ditch" w^as located by Mr. C. D. Lane, the presi-

dent of defendant corporation. That within two or

three days after the location of said ''Big Ditch"by C.

D. Lane, as aforesaid, I put men to work thei'eou and
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have with all possible diligence continued work thereon

since said date.

This ditch has a capacity of 3,000 miners' inches of

Avater, and carries the w.ater from claim No. 36 Above

Discovery on Ophir Creek to claim Discovery on Opliii

Greek, a distance of about twenty-two miles, and havin:^

been constructed at a cost of |225,000.

I know of the location of what is known as the No.

22 ditch on Ophir Ct'eek, owned and operated by defend-

ant. This ditch was originall}^ located in September,

1001, prior to the location of plaintiffs' No. 14 ditch.

This ditch was located by H. MacDonald, H. A. Julson,

F. H. Girard and John F. Lewis, a certified copy of tlieiv

location notice being hereto attached, marked Exhibit

"A."

This ditch was subsequently purchased by defendaur,

and since the purchase thereof it has been used by de-

fendant corporation. It has a capacity of 900 miners'

inches and is used to convey water from No. 22 Abov«i

Discovery to No. 15 Above Discovery on Ophir Oreek,

where the water is again returned to Ophir Creek

and flows in its natural channel over plaintift's' claim

No. 14.

Immediately after the location of this ditch by the

original locators thereof in the month of September,

1901, they began actual operations thereon and conlin-

ued the same with all available diligence until the com-

pletion of said ditch.

I know of defendant's No. 19 ditch, which was orig-
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inally located by myself for defendant on the 18th day

of September, 1901.

This ditch takes its water at Xo. 19 Above Discovery

on Ophir Oreek and conveys it to Discovery Claim on

Ophir Creek, a distance of about eight or nine miles,

and has been constructed by defendant at a cost of

about 125,000. A copy of the original notice of loca-

tion of said ditch Xo. 19, is hereto attached, marked Ex-

hibit "B."

Immediately after the location of said ditch on the

18th day of September, 1901, as aforesaid, I i)ut men

upon the actual construction thereof and continued the

same during the year 1901, as far as Xo. 15 Ophir Creek,

actuallv using the water flowing through said ditch on

said Xo, 15 during that year and since said time said

ditch has been continued, as aforesaid, to Discovery

Claim on said Ophir Ci'eek.

I know of defendant's Xo. 18 ditch, which has a ca-

pacity of about 400 miners' inches, which was con-

structed by myself during the summer of 1900, taking

its water at claim Xo. 18 Above Discovery on Ophir

Creek, and conveying it to Xo. 17 Above Discovery on

Ophir Ci'eek, below the head of plaintiff's Xo. 14 ditch.

I knew when plaintiffs first located their said Xo. 14

Ditch, which was in the latter part of September, or

the first part of October, 1901, and subsequent to the

location of all of defendant's ditches as hereinbefore

set out. Plaintiffs' completed their said Xo. 14 ditch

during the summer of 1902.

That at the time plaintiffs located their said X'o. 14
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ditfh actual operations had been beg:\in by defendant

upon all of its said ditches, and its Xo. 18 ditch had been

completed.

I am thoronjihly familiar with the topography of

Ophir Creek, and the mining- operations thereon c<»n-

ducted, and the character of the pay on said creek,

which is such that it can only be profitably extracted

by the use of water under hydraulic pressure.

The purpose of defendant in its appropriation of said

v.aler and the construction of said ditches has been to

obi a in water upon its several claims on Ophir Creek, un-

der such pressure as to make its mines available as

workable mines.

There is not sufficient water in Ophir Creek to operate

defendant's mines in the manner in which defendant

desires, and for this reason in the summer of 1903, de-

fendant appropriated the waters of the Pargon Kiver,

a stream flowing some eight or ten miles from Ophir

Ci-eek, a tributary to the Fish Kiver; some of the waters

of this stream have already been diverted by means of

a ditch constructed and wliieli carries about 000 miners'

inches, and which has been turned into Ophir Creek

above the head of defendant's "Big Ditch." and is being

picked up by defendant's ditches and being distributed

to the various mines being operated by defendant on

said Ophir C^eek.

Defendant is the lessee of claims Xos. 1 and 2 Below

Discovery on Ophir Creek, and the owner of claims

known as Discovery, and Nos. 1, 2, 4, 5, 9, 9i, 10. 11. 12,

13, all of which said claims are located below plaintiff*'
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claim No. 14 on said creek, and defendant is the owner

of claim No. 15 on Ophir Greek, whicli lies immediately

above and adjoining plaintiffs' claim No. 14; all of which

said above-described claims, including claim No. 15, are

prior and earlier locations than claim No. 14.

Defendant at the present time is engaged in operating

claims Nos. 1 and 2 Below Discovery on Ophir Creek,

said Discovery claim on Ophir Creek and No. 13 on

Ophir Creek, and all of the water flowing through de-

fendant's ditches, as aforesaid, is absolutely necessary

to defendant in the operation of the aforesaid claims

which lie below plaintiffs' claim No. 14, and are priov

locations on said creek to plaintiffs' claim No. 14.

Defendant is also operating claims No. 15, 15^ and IH

on Ophir Creek, ^-^hich are prior locations to said plain-

tiffs' claim No. 14, and in the operation of said clainiij

Nos. 15, 15^ and 16 defendant is using about 700 miners'

inches of water, which said water after being used by

defendant as aforesaid, flows in the natural channel of

Ophir Creek over plaintiffs' claim No. 14. In addition

to this 700 miners' inches of water turned by defendant

from its ditches on 15 Ophir Creek, as aforesaid, there

is flowing down the natural channel of Ophir Creek, pas-:

the head of plaintiffs' ditch about 800 miners' inches, so

that there is flowing in the natural channel of Ophii"

Creek over plaintiffs' claim No. 14, at the time this aM-

davit is made, about 1500 inches of water.

This 1500 iiK-hes of water flowing over plaintiffs' claim

No. 14, as aforesaid, is not used by plaintiffs in any man-

ner whatsoever, in fact instead of being of service to
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plaintiffs it is a detriment, as tliev have to protect their

])its and slumps from said water by means of dams and

other contrivances, and in fact plaintiffs have frequently

borrowed from defendant sacks and other appliances to

keep the natural flow of Ophir Creek out of their work-

ino-s.

I'laintiffs operate their claim No. 14 solely and en-

tirely by virtue of the water flowing- throuj»h their said

ditch Xo. 14, and not by any water whatsoever flowin,^

on its natural grade over their claim Xo. 14, and it is

not possible from the topography of Ophir Ci'eek foj

plaintiffs, on account of its flatness and lack of grade at

claim X'o, 14, to take the water flowing in the natural

channel of Ophir Creek, or its natural grade, and i)ut it

to any beneficial use to said claim Xo. 14, or in any man-

ner whatsoever operate said claim Xo. 14 with the water

flowing- in the natural channel of Ophir Creek, as afore-

said.

Defendant at no time since its appropriations of wate'

on Ophir Creek, has diverted the waters of said creek

from the head of plaintiffs' ditch X'o. 14, saving and ex-

cept for about two days, about the 4th of July, 11104,

v^hen, on account of an extreme and unusual drouth

there was only flowing in Ophir Creek about 1,000

miners' inches of water, inclusive of 400 inches which

was being turned into said creek from the Pargon Eiver,

as aforesaid, so that the natural flow of water in said

Ophir Q-eek at said time amounted to only about GOO

miners' inches of water, all of which was being used by

defendant at said time upon claim Xo. 15 Ophir
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Creek, and tlieuce run on its natural grade to plaintiffs"

claim No. 14, and during- the two days aforesaid, wbea

plaintiffs allege they were deprived of the water to the

full capacity of their ditch at the head of their ditch, de-

fendant was also without water, and was compelled

thereby to lay off its men and discontinue its operations,

which said defendant did, and defendant was placed at

a much greater inconvenience and cost during said time

than plaintiffs, on account of the greater number of men

employed by defendant, and the more extensive char-

acter of its operations.

That since said 4th day of July, 1904, there has been

a surplus of water flowing by the head of plaintiffs'

ditch No. 14, and there is now flowing by the head of

said No. 14 ditch, over and above its full capacity about

800 miners^ inches.

I have read the affidavit of Alexander Mattson in the

above-entitled cause with reference to three sluice heads

of water running to waste from defendant's No. 22 ditch,

and if said water was running to waste at said time as

stated by said Mattson, it was at the noon hour, or wheii

some cleanup was being made or some change being

made in defendant's machinery or mining appliances,

because at no time has the water flowing through saiJ

No. 22 ditch been allowed to run to waste, saving and ex-

cept for the purposes just aforesaid, and if said water

had been running to waste as aforesaid, plaintiff's could

easily have picked the same up l)y flumes or hose and

carried it into their ditch, as our No. 22 ditch lies at a

higher elevation and above plaintiffs' No. 14 ditch.
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All the water used l)y defendant through its ditches

is being put to a beneficial use, that is it is being used

by defendant to wash its placer mines with, and has

been used by defendant at all times, and all of said

water flowing through said ditches as aforesaid, is abso-

lutely necessary and essential to the operation of de-

fendant's mines.

That if defendant was forced to turn the natural flow

of Ophir Creek to plaintiffs on their claim No. 14, as

prayed for in their complaint and order to show cause

herein filed, defendant would be irreparably and irre-

mediable injured and would be forced to cease the opera-

tion of all claims now being operated by it below claim

No. 14, except such claims as could be operated with the

water brought by defendant from Pargon River, and de-

fendant would be forced to discharge a large number of

employees and abandon its machinery which has just

been put in place on claims located prior to the location

of plaintiffs' claim No. 11, and lying below said claim

No. 11 on Ophir CYeek, and would be forced to com-

pletely abandon its general plan of operations for the

mining season of 1904.

Defendant corporation is thoroughly solvent, having

assets worth many millions of dollars, over and above

its liabilities and is able to respond in damages to any

injury inflicted by it upon plaintiffs.

Defendant has at no time since its appropriations of

water on Ophir Creek, and is not now appropriating any

more of the waters of said Ophir Creek, that it is en-



38 George James et al. vs.

titled to appropriate under and by virtue of its several

water locations and ditches constructed in connection

therewith, as aforesaid.

[Xotarial Seal] FRANK A. SHAW.

Subscribed and sworn to before me this 2oth day oi

July, 1904.

ALBERT FINK,

Notary Public, District of Alaska, at Nome.

Exhibit "A."

Notice is hereby given, that the undersigned did on

September 11th, A. 1). li)01, locate and appropriate

and claim nine hundred (900) miners' inches of tlu

water of Ophir Cl'eek, lying, being and flowing over

claim No. 22 Above Discovery on said creek, in Council

District, N. W. Alaska, at the point where this notice is

posted, which water is intended for use in mining and

especially for use in the operation of the "Jewel,'' "Sar-

atoga" and "Lone Jack" Bench Claim now OA^ued and

worked by the undersigned and situated on the left

bank of said creek about two miles below said point

of diversion as aforesaid. Tlie said water is to be

diverted and conveyed to said places by means of .i

dam and ditch, which ditch is about three feet wide at

the bottom, about five feet wide at the top and about

two feet deep and to have a grade of one inch per ont^

hundred feet in length and the undersigned herebv

claim the right of way over all unappropriated lands of

the United States through wihich said ditch shall be
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built, together with tlic ii<;lit to repair aud enlarge the

said (litrli whenever and wherever found necessary.

Measured in a northerly- direction from the southerly

boundary of forenientioncMl ( laim No. 22, the point of

diversion whereon this notice has been posted as afore-

said is about 500 feet up said creek in a northerly direc-

tion.

H. MacDONALD,

H. A. JULSON,

F. H. GIRARD,

JOHN F. LEWIS,

Appropriators and Claimants.

Filed for record at 11:10 A. M. Sept. 21, 1901.

W. H. FEROUSON,

Recorder.

By Francis Fitz,

Deputy.

I, J. M. McDowell, United States Commissioner and

Recorder for the Precinct of Council City, District of

Alaska, do hereby certify that the above is a full, true

and correct copy of a location notice of water right on

Ophir Creek, as recorded on page TO in Volume 4 of Loca-

tions Council City Recording District Records.

Witness my hand and seal this 23d day of July, 1904.

[Seal] J. M. Mcdowell,

United States Commissioner and Recorder.
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Exhibit ^'B."

NOTICE OF WATER RIGHT AND APPROPRIATION
OF WATER.

The undersigned claims at this point the water run-

ning in this stream (Ophir Creels) to the extent of fifteen

hundred (1500) miners' inches, measured under a six-

inch pressure, the same to be conveyed by ditch and used

for mining purposes on said Ophir Creek and vicinity.

WILD GOOl^E MINING AND TRADING CO.

By FRANK A. SHAW,
Superintendent.

Located September 18th, 1901.

Witness

:

WM. S. WEST.

D. A. MACDONALD.

Filed for record at 1:30 A. M. Sept. 20, 1901.

W. H. FERGUSON,

Recorder.

By Frances Fitz,

Deputy.

I, J. M. McDowell, U. S. Recorder for the Precinct of

Council City, District of Alaska, do hereby certify that

the above is a full, true and correct copy of location of

water right on Ophir Creek as recorded on page fiS in

volume 1 of Locations, Records of the Council City Re-

cording District.



Wild Goose Miniiig and Trading Qompany. 41

Witness my hand and official seal this 22d day of July,

1904.

[Seal] J. M. McDowell,

Kecorder.

By M. G. McDowell,

Deputy.

Jit llw L'nittd iStates District Court, in and for the District oj

Alaska, Second Dicision.

GEOHGE JAMES et al..

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY (a Corporation),

Defendant.

Affidavit of C. D. Lane.

United States of America,^

District of Alaska.
J

C. D. Lane, being first duly sworn, deposes and says:

I am the president of the defendant corporation, and

am familiar with its operations of its mines on Ophir

Creek, in the District of Alaska, having devoted a large

portion of my time in the summers of 1901, 1902 and

1903, to the superintending and directing of defendant

corporation with reference to its mines and ditches on

said Ophir Creek.
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I know the location of what is known as the Wild

Goose Big Ditch on O'phir Ci'eek, which said ditch has

its intake at the upper end of the canyon on Ophir Creek,

on claim No, 36. This ditch was located by defendant

corporation by myself on the 12th day of August, 1901,

and prior to the location of what is known as the No.

14 ditch claimed b}' plaintiffs in the above-entitled suit.

That the capacity of this ditch, known as the "Biy

Ditch'' is about 3,000 miners' inches of water, and its

purpose is to carry the water from its intake on Ophit

Creek to points below on said creek, for the purpose of

operating the mines thereon located and being operated

by the defendant corporation.

That immediately after posting a notice of the loca-

tion of this ditch, I caused a record notice thereof to be

filed for record with the Recorder of the Council City

Eecording District, District of Alaska, and caused opera-

tions to be at once begtm with reference to the btiilding

and completion of this ditch, which said operations have

been pursued with all possible diligence ever since; said

ditch is now completed to Discovery Claim on said

Ophir Creek, which is fourteen claims below No. 14

owned by plaintiffs in the above-entitled action. A copy

of the location notice of this ditch, so posted and placed

of record by me is hereto attached and marked Exhibit

"A."

I also know of the location of what is known as the

No. 19 ditch, owned by defendant corporation. This

ditch was located in September, 1901, by Frank A. Shaw,
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superiuteudent of defendant c-oiporatioii for defendant

corporation.

This ditcli has a capacity of 1500 miners' inches and

immediately after postino- the notice of location of said

ditt h by said Shaw, as aforesaid, work was commenced

for the completion of this ditch, and was pursued with

all available diligence; said work having been completed

during the fall of 1901, so as to make the water there-

in flowing available on chiiiii No. 15 on Ophir Creek, and

said water in the fall of 1901, was actually used on said

claim No. 15. Since then this ditch has been extended

down Ophir Creek, until it has now reached Discovery

Claim, which is a claim owned and operated by defend-

ant corporation. This ditch was located prior to the

ditch known as the Xo. 14 ditch and was completed and

the water was actually diverted therein long prior to the

completion of plaintiffs' No. 14 ditch, or any actual

diversion of the water therein by plaintiffs.

I also know of the location of what is known as the

No. 22 ditch, now owned and operated by defendant cor-

poration.

This ditch was located in September, 1901, prior to the

location of plaintiffs' No. 14 ditch, and was originally

located with a capacity of 900 miners' inches of water

by H. Macdonald, H. A. Julson, F. H. Girard and John

F. Lewis, and has since said date of location been pur-

chased by defendant corporation.

Immediately after the location of this ditch by Julson,

Girard, Macdonald and Lewis, as hereinbefore set forth,

the construction of it was commenced with all available
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diligence. This ditch as it now exists takes the water

from Xo. 22 Ophir Creek and carries it to Xo. 15 Ophir

Creek, where it is used hy defendant corporation, and

the water thence flows over plaintiffs' claim X'o. 14.

Defendant is also the owner of a certain ditch known

as the Xo. 18 ditch, which has a capacity of about 4001

miners' inches. This ditch was constructed by defend-

ant corporation in the summer of ID'OO, and is used to

carry water from Xo. 18 Ophir Creek to Xo. IT Ophir

Greek, said ditch haA'ing been constructed prior to the

location of the Xo. 14 ditch owned b}' plaintiffs.

Defendant corporation is practically the first opera-

tor and the developer of Ophir Cteek, and all of the

water flowing through its ditches hereinbefore men-

tioned and set forth, is used by defendant corporation

for a beneficial purpose, that is to operate its placer

mining claims on said creek, and all of this water is ab-

solutely necessary to defendant corporation in the oper-

ation of its mines as aforesaid, nor is any of the water

flowing through the ditches of defendant corporation

allowed to go to waste.

I am thoroughly familiar with Ophir Creek and the

topography thereof, being the person who mapped out

the operations to be pursued by defendant corporation,

and know that much of the pay-gravel, and I may say

practically all of the pay-gravel, on Ophir Creek cannor

be worked at a profit except by water under hydraulic

pressure, and the purpose of defendant corporation in

locating and constructing the aforesaid ditches, which

it has done at a cost of about |300,000, has been for the
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purpose of carrying the water to the several claiiiis

owned by defendant corporatit)n on Ophir Creek under

such pressure as to make said claims workable and

available as mines.

That there is not enough water in Ophir Creek in its

ordinary flow, to operate defendant corporation mines,

and for this reason in the summer of 1903, defendant

corporation located and appropriated the waters of

Pargon Creek, a stream lying some six or seven miles

from Ophir Ci'eek, to convey said waters into Ophir

Creek for the purpose of increasing the flow of the watei'

therein contained; and since said location and appropria-

tion of the waters of said Paragon River, as afore-

said, defendant corporation has constructed a ditch as

far as Helen Creek, one of the tributaries of said river

and is now actually turning into said Ophir Creek some

600 miners' inches of water which never flowed therein

before.

This water is turned in above defendant corporati<»n's

big ditch, and is picked up in its flow down said creek

by defendant's several ditches and carried by said

ditches to the points now being operated on said creek.

That at all times since the appropriations by defendant

on Ophir Ci'eek, plaintiffs have had water to the full

capacity of their ditch, and at nearly all times water has

been flowing by the head of theit said ditch over and

above its full capacity, saving and except as I am in-

formed, for a period of two days in the month of July,

1904, during an unusual drought, when there wasn't

suflflcient water flowing in Ophir Ci'eek to fill plaintiffs'
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ditch, and I am informed and therefore allege, that at

the present time plaintiffs' ditch is being filled to its full

capacity, and a large surplus is flowing by the head of

plaintiffs' No. 14 ditch.

Defendant corporation is the owner, operator and

lessee of claims known as Xos. 1 and 2 Below Discovery

on Ophir Ci-eek, Discovery Claim, and Xos. 1, 2, 4, 5, 9,

n, 10, 11, 12, 13 and 15 Above Discovery, all of which

said claims, with the exception of said No. 15, lie below

plaintiffs' claim No. 14, and all of which said claims were

located and appropriated prior to the location and ap-

propriation of plaintiffs' claim No. 14 on Ophir (Veek.

Defendant corporation has never during its opera-

tions on Ophir Creek, used more of the waters of said

creek than it has actually appropriated prior to the loca-

tion of plaintiffs' No. 14 ditch.

If defendant corporation was compelled to turn th«.'

natural flow of Ophir Creek to plaintiffs at the head of

said claim No. 14 as prayed for in their complaint, in

this action, it would cause irreparable and irremediable

injury and mischief to defendant corporation, and would

deprive defendant corporation of the use of said water

at all points below said claim No. 14, and of the use of

said water on claims located and appropriated long

prior to the location and appropriation of claim No. 14,

nor would the turning of the natural flow of Ophir Creek

to plaintiffs on said claim No. 14 as prayed for, in any

wise benefit said plaintiffs, because on account of the

character of said creek on claim No. 14, and the lack
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of grade or fall, said water I'ould not at that point h'j

put to any beneficial use, in fact plaintiffs would be

forced by means of dams, etc., to protect themselves and

their workings and operations from being flooded by

said water and would not be able to place the same to

any beneficial use, and therefore if defendant be en-

joined as prayed by plaintiffs in their complaint, de-

fendant would suffer injury of exactly the same nature,

only far greater in amount on account of the greater

number of employees and the greater extent of opera-

tions on the part of defendant, that plaintiff's complain

of.

Defendant corporation is in all respects solvent, and

able to respond in damages to plaintiffs for any injury

done plaintiffs' by defendant's actions.

O. D. LANE.

Subscribed and sworn to before me this 24th d^y oi

July, 1904.

ALBERT FINK,

Notary Public, District of Alaska.

Exhibit "A."

Notice is hereby given that we, the undersigned, have

this day located and do claim for mining purposes 8,000

miners' inches of 0-inch mean pressure of this Opliir

Creek water right. Said water to be used for working

the mines on Ophir Oi'eek and vicinity as soon as com-

pleted, which will be done as rapidly as circumstances
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and the weather will permit. Located August 12th,

A. D. 1901.

WILD GOOSE MINING AND TRADING CO.

By C. D. lane,

President.

Witness:

FRANK A. SHAW.

WM. S. WEST.

Filed for record at 10 A. M., Aug. 15, 1901.

W. H. FERGUSON,

Recorder.

By a. Y. Ipswitch,

Deputy.

I, J. M. McDowell, U. S. Recorder for the Precinct oi'

Council CitY, District of Alaska, do hereby certify that

the aboYe is a full, true and correct copy of a location

of water right on Ophir Creels, as recorded on page 195

in Yolume 3 of Locations, Records of the Council City

Recording District.

Witness my hand and official seal this 22d day of July,

1901.

[U. S. Commissioner's Seal] J. M. McDOWELL,

Recorder.

By M. G. McDowell,

Deputy.
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[Eudorsed] : No. 1165. In the United States District

Court for the District of Ahiska, Second Division. Geo.

Jar.ies et al. vs. Wild Goose Mining and Trading Co.,

Defendant. Aliidavits. Filed in the Ollice of the Clerk of

the United States District Court, Alaska, Second Divi-

sion, at Xonie, Ahiska, July 2(5, 1004. Geo. V. Borch-

senius, Clerk. By , Deputy Clerk. G. J. L.

Sullivan «S: Fink, C. S. Johnson and A. J. Daly, Attorneys

for Defendant.

In tlic United States Di.strirl CttnrI, in and for the District of

Alaska, Second Division.

JOHN llEMAN, PHILIP SMITH-

MEYER, GEOKGE SENNES, E'LOF

J. SENNES, AUDNE J. SENNES
and TOLLOF L. BEEVIG,

Plaintiffs,

vs.

GEOKGE H. GKIFFITH, PETEU
IIICE, WILD GOOSE MINING AND|

TKADING COMPANY (a Corpora-

tion), P. w. :macdonald, j. b.

HART, JOSEPH F. FRAME, CAPT.

I. N. HIBBAKD and J. K. MILLER, '

Defendants.

Findings of Fact and Conclusions of L^w for Defendant Wild

Goose Company.

Now, on this 4th day of January, 1902, the Court hav-

ing heretofore and on the 29'th day of October, 1901,

rendered its opinion in said above-entitled cause, now
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makes the following findings of fact and conclusions of

law.

FIXDIXGS OF FACT.

That at about midnight May 14th, 1898, one Melsing,

acting at the request of T. L. Brevig, one of the plain-

tiffs herein, to locate and take a placer mining claim on

Ophir Creek in the Eldorado Mining District, District of

Alaska, tied a board with a written notice of location

theron, prepared by said Brevig, upon a willow bush

upon the upper end of placer mining claim Xo. 13 on

Ophir Creek, a copy of which said notice is as follows:

"CLAIM NO. 11.

Notice is hereby giyen that the undersigTied having

complied with the requirements of Chapter 6 of Title

Thirty-two of the Eevised Statutes of the United States,

has located 20 acres of placer mining ground on Ophir

Creek, Eldorado Mining District, Northwestern Alaska,

and described as follows: Commencing at the upper end

of claim No. 13, thence running fifteen hundred feet up

and along the bed of the creek, thence at right angles

E. and W. three hundred feet from center stake.

Attest: Locator: T. L. BREYIG.

LOUIS MELSING.

A. P. MOEDAUNT.

Located May 14th, 1898.

Recorded May 17th, 1898.

A. P. MOEDAUNT,
Eecorder."
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2. Molsing-, after posting said notice upon said wil-

low bush did no other act toward marking the bound-

aries of claim Xo. 14 or any placer mining claim for said

Brevig, but immediately returned to Council City, a dis-

tance of more than four (4) miles. He, Melsing, did not

prospect for gold at said time nor did any act or thing

except to place the notice as aforesaid.

3. On May ITth, 1898, said Brevig caused a copy of

the notice posted on the willow bush as aforesaid to be

recorded in the Eldorado Mining District, Alaska.

4. Neither Brevig, nor anyone acting for him in any

Avay, or in any way representing hiui, or acting under

him, corner-staked or marked the boundaries of said

claim No. 14 as claimed by him until the month of July

1899, nor did he, Brevig, or anyone acting for him or rep-

resenting him or under him discover any gold upon the

said claim as claimed by him or prospect the same in any

manner, until the month of July, 1899, in which month

one Pearson, acting for Bre^'ig, proceeded to place

stakes in the ground as claimed by Brevig and to corner-

stake said claim Xo. 14 as claimed by plaintiffs.

5. These stakes were placed at the four corners of

what is known as No. 14 as claimed by i)laiutiffs, and

were sufficient to mark the boundaries of said claim No.

14 as claimed by plaintiffs, so that the same could be

readily traced.

fi. Prior to the month of July, 1899, neither Brevig

nor any of his grantees or successors in interest, nor any

person in any way representing him or his grantees in

any manner worked or operated or had actual posses-
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sion of any part of said claim No. 14 as claimed to have

been located by the plaintiff Brevig-.

7. That on May 21st, 1898, one A. Karlsen went upon

the ground described in the pleadings herein as claini

No. 15 Above Discovery on Ophir Creek, in the Eldorado

Mining District, District of Alaska, and placed what is

known as his initial stake at the southern or lower end

of what is designated in the pleadings as placer claim

No, 15, Ophir Creek, at the upper end of claim No. 14,

as originally staked or caused to be staked by Brevig

—

the said initial stake of said Karlsen being j)laced at

the upper end center stake of Brevig's upon claim No.

14, the said initial stake of claim No. 15 being at the

identical point as it was at the time of the institution

of this action and as at the time of the survey herein-

before referred to, which stake was three feet in height

above the ground, and on said stake said Karlsen wrote

a notice of location, a copy of which is hereinafter set

forth. At the same time the said Karlsen placed an-

other stake firmly in the ground at a distance of about

1500 feet from the center end stake above mentioned

at the upper end of said claim No. 15 on Ophir Cfeek,

as designated in the pleadings. Both of these stake :5

mentioned were placed practically at the center of the

lower and upper ends of said claim No. 15, and upon

the stake placed upon the upper end above mentioned

was a notice written similar to that mentioned as being

placed upon the lower end stake. The stake on the

upper end was two or three feet in height above the

ground. That said Karlsen, on the 23d day of May,
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1898, caused said uotice of location to be recorded in the

office of the Mining Recorder of the Eldorado Mining

District, District of Alaska, a copy of which notice is as

follows:

"NOTICE OF LOCATION.

15 Ab. Ophi.r. Claim #15 Ophir Creek.

Notice is hereb}' given that the undersigned having

complied with the requirements of Chapter Six, Title

Thirty-two of the Revised Statutes of the United States,

and the local customs, laws and regulations, has this

day located twenty acres of placer mining ground on

Ophir Creek, Eldorado Mining District, N. W. Alaska,

and described as follows: Commencing at the upper end

or northern end of claim No. 14, thence running along

and up the bed of the creek fifteen hundred feet, thence

three hundred feet east and west from center stake.

Located May 21st, 1898.

A. KARLSEN,
Locator.

Recorded May 23d, 1898.

8. The posting of these two stakes by Karlsen upon

claim No.* 15 was in accordance with the rules, regula-

tions and customs of the miners of said Eldorado Mining

District, and particularly those staking on Ophir Greek;

and the placing of said stakes and notices as aforesaid

did sufficiently mark the boundaries of said claim so

that the same could be readily traced, upon the ground.

9. That in August, 1898, one MacDonald, acting at

the request of said Karlsen, went upon said claim No.
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15 and prospected for aud made a discoverj of gold In

paying quantities thereon.

10. In the same mouth one Leo Loeu Hertz, acting

for said Karlseu, phiced four stakes upon chiim No. 15,

one at each corner thereof, staking said claim iu the

form of a parallelogram, and placed said corner stakes

each about 300 feet from the center end stakes above

mentioned, and that each of said stakes were from two

to three feet in height from the ground and placed firmly

therein and were sufficient to mark the boundaries of

said claim so that same could be readily traced.

11. That the upper center end stake of claim Xo. 14

hereinbefore referred to was placed at a distance of

1053 feet from the original lower end initial stake, and

that said upper end stake of claim No. 14 contained a

similar notice of location purported to be signed by

Brevig as the notice placed on the lower end of said

claim Xo. 14 above referred to in the first finding of fact

herein; that the said upper end center stake of clain^

X^o. 14 was placed at the said point sometime between

the 14th of May, 1893, and prior to the 21st day of May,

1898, and the same was placed there by some person

representing Brevig. That the distance between the

lower center end stake of claim X'^o. 14 and the southeast

corner of claim X'o. 15 is 1024 feet; that the distance

from the southwest corner of claim Xo. 14 to the point

where the lower end line of claim Xo. 15 intersects claim

Xo. 14 is about 1125 feet; that the corner stakes v.iiicli

were placed upon claim Xo. 14 in the month of July,

1899, as hereinbefore referred to were as follows: Th**
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lower or southern end oornei* stakes were placed each

about 300 feet from the lower center end stake of said

claim Xo. 14, The corner stakes at the upper or north-

ern end of said claim were as follows: Northeast corner

stake placed in July, 1899, was about 476 feet from the

upper center end stake of claim No. 14 as hereinbefore

referred to; the northwest corner stake of said claim

No. 14 was placed in Jul}^, 1899, about 375 feet from the

northwest end line of claim No. 14, as it was originally

staked in May, 1898.

12. That all of the corner stakes upon claim No. 14

were placed there long after claim No. 15 had been

located and its boundaries marked as hereinbefore set

forth and at the time the defendant Wild Goose Mining;

and Trading Company and its grantors marked the

boundaries of claim No. 15, all that portion of claim No.

14, as claimed by plaintiffs, which overlaps upon claim

No. 15 was vacant, unoccupied and unappropriated pub-

lic mineral lands, and at said time neither the plaintiffs,

nor any of their grantors had marked any of the bound-

aries in any way upon any part or portion of that part

of claim No. 14 which overlaps upon said claim No. 15.

13. In the summer of 1899, the Golofnin Bay Mining

Company, acting by the consent of Karlsen, either undej

leases or lays or otherwise, went into the possession of

said claim No. 15 and worked and operated the same

extensively as a placer mining claim and continued in

the quiet and uninterrupted possession of the same, and

the whole thereof, until the transfer of the interest of
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said company was made to the defendant Wild Goose

Mining and Trading Company as hereinafter mentioned.

14. In the month of September, 1898, defendant AVil 1

Goose Mining and Trading Company, under an agree-

ment or arrangement made with said Golofnin Bay ^[in

ing Company, took an option for the pm^chase of said

placer mining claim Xo. 15. and with the consent of said

Golofnin Bay Mining Company in September, 1899, and

with the consent of said Karlsen and his gT-autees, en-

tered into the possession of said claim No. 15 and

worked and operated the same to some extent, includ-

ing all the ground in dispute so far as it relates to the

difference between claims Nos. 14 and 15, and the said

Wild Goose Mining and Trading Company, haying con-

tinued in the quiet and continuous possession thereof,

did during the year 1900 expend about f2O,00O thereon

in the employment of a large number of men for the pur-

pose of prospecting, working and mining the same, and

in the placing of tents and cabins on said premises,

and during said year the possession of said Wild Goose

Mining and Trading Company was uninterrupted and

undisputed by anyone, and the said company remained

in the uninterrupted and undisputed and quiet posses-

sion of said mining claim during the year 1900 and th-i

whole thereof.

15. Continuing in the uninterrupted and quiet pos-

session of said placer mining claim No. 15, the said com-

pany in the year 1901 continued to make improyements

and to work and operate said claim No. 15 still more ex-

tensively, including the ground in conflict between
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claims Nos. 14 aud !"», and dm ii)g Miat 3'ear and up to

tlio time of tlie comiiioncement of this actiou said Wild

Goose Miiiiug- and Trading Company continued in Wvi

((iiict aud uninterrupted possession of said claim No. 15,

including that portion of claim No, 15 claimed by the

plaintiffs to be a part and portion of claim No. 14, and

during the year 1901 said comjjany expended large sums

of money on said claim No. 15, including the gTouud in

dispute between claims Nos. 14 and 15 preparatory for

mining operations during the mining season of 1901, and

in so doing said company spent an amount of money

largely in excess of |20,000 during said time in prepar-

ing the said ground in dispute for mining purposes in

digging drains and ditches and building dams and drift-

ing, so that the said placer claim could be readily

worked.

17. The plaintiffs, nor did any of them, or either of

them, or their grantors, at any time have any occupancy

or possession of any part or portion of said claim No.

15 including that part which the plaintiffs claim as a

portion of claim No. 14, nor did the plaintiffs, or any of

them, or their grantors, make or assert any claim or

right to any portion of said claim No. 14 as herein

found to exist at any time prior to the month of Janu-

ary, 1901, excepting the act of plaintiffs and their grant-

ors in placing or causing to be placed the two northern

or upper end corner stakes upon claim No. 14 in July,

1899, as hereinbefore mentioned, and at the time they

made a claim or demand against the defendants as to

that portion of the ground in dispute the defendant was
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actually drifting a 500 foot cut along the southern

b( uiidai}' line of claim Xo. 15, at the northern boundary

line <ii' i laiiii Xo. 14, as originally staked.

18. Placer mining- claim No. 15, as at present sur-

veyed by defendant Wild Goose Mining and Trading

Company and at present claimed to exist by them, has

been generally recognized ever since its original loca-

tion by the miners of said Ophir Creek as now claimed

by said company, and miners locating placer claims in

said section adjoining and adjacent to said claim Xo. 15

recognized its boundaries ever since May, 1898, practi-

cally as its boundaries are now claimed by said com-

pany.

19. The defendant Wild Goose Mining and Trading

Company is a corporation duly organized and existing

under and by virtue of the laws of the State of Cali-

fornia, and has been such corporation existing as afore-

said during all the times herein mentioned.

20. That by the consent of said Karlsen and his

grantees, and by good and sufiicient deeds of convey-

ance, its possession of claim Xo. 15 as hereinbefore men-

tioned has been had and it is the lawful owner and

holder of the entire claim No. 15 as claimed to exist by

it.

21. That on or about the 6th day of August, 1900,

said defendant Wild Goose Mining and Trading Com-

pany caused its claim No. 15 to be surveyed, and placed

permanent monuments at each of the corners of *;ild

claim No. 15, reducing the said claim in width as origin-

ally staked and marked about 20 feet, but this reduc-
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tion ill no way affected the location of claim No. 14, noi*

did it prejudice the plaintiffs, or any of them, or their

grantees in anj manner, the said reduction being made

sini])ly for the purpose of making said claim Xo. 15 con-

tain only 20 acres, the claim as originally staked being

1500 feet in length by GOO feet in width. At the time it

was staked it was a custom of the miners on Ophir Ci'eek

to stake their claims 1500 feet in length by 600 feet in

width.

22. That by reason of and under said location of

claim No. 15 by said Karlsen, and the conveyances and

agreements made with the defendant Wild Goose Min-

ing and Trading Company, said company claims, has and

owns so much of said claim No. 14 as claimed by plain-

tiffs as conflicts with said claim No. 15 as herein found

to exist, and that the area of said portion in conflict

is 4.84 acres; and in so far as said claim overlaps and

conflicts with claim No. 15 as in these findings found to

exist, and as to said 4.84 acres and as to all ground

claimed by plaintiffs as a portion of claim No. 14 which

conflicts with claim No. 15 as claimed by defendant Wild

Goose Mining and Trading Company, the said claim of

plaintiffs is junior and subsequent to the claim of said

company, and plaintiffs are not entitled to any part or

portion of said claim No. 15 as claimed by the Wild

Goose Mining and Trading Company.

23. Defendant Wild Goose Mining and Trading Com-

pany never trespassed upon or threatened to trespass

upon or asserted or claimed any right, title or interest

in or to any portion of said claim No. 14 as herein found
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to be by the court, except that portion of claim No. 14

included within the conflict of the Black Mars claim

with claim No, 14.

24. That at the time of the staking of said claim No.

15 as claimed by defendant Wild Goose Mining and

Trading Company by said A. Karlsen, and at the time

of the recording of his location notice, as hereinbefore

referred to, and at the time of the discovery of gold upon

said claim in 1898, as hereinbefore referred to under the

said Karlsen location, all of the said claim No. 15 was

unappropriated public land of the United States subject

to appropriation under the placer mineral laws of the

United States. The defendant Wild Goose Mining and

Trading Company and its grantors, from the inception

of the original staking by Karlsen, appropriated and

segregated said claim No. 15 as claimed by defendant

from the public lands of the United States, and became

entitled to the possession of said claim No. 15, includ

ing that portion claimed by plaintiff as aforesaid as be

longing to claim No, 14 which overlaps said claim No.

15, as against the United States and all persons whom-

soever.

That the following plat shows the relative conflict be-

tween the respective claims in dispute:
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2."). That the following is a description of creek claim

Xo. 15 on Ophir Creek as surveyed on the Gth day of

August, 1900, and as referred to in finding No. 21:

rounnencing at a stone slab or corner about t)0 feet

from the east bank of Ophir Creek marked ''S. E. 15,"

thence across said Ophir Creek about north 51 degrees

30 minutes west 580.8 feet to a stone corner marked "S.

W. 15," vrhi< h line intersects said Ophir Creek at a

poi'nt about 1150 feet down the stream of said Ophir

Creek from the confluence of Dutch Creek with said

Ophir Ci'eek; thence from said last mentioned corner ai

right angles about X. 35 degrees 30 minutes east 150')

feet across said Ophir Creek to a stone corner marked

"X. W. 15,'* which is about 25 feet northeasterly from

the east bank of said creek, and which line intersects a

rock bluff at a point about south 35 degTees 30 minutes

west 294 feet from said stone-corner marked "N. W.

15;" thence at right angles about S. 51 degrees 30 min-

utes east 580.8 feet to a stone marked "N. E. 15," which

is about 60 feet westerly from the west bank of Dutch

CVeek; thence at right angles south 35 degrees 30 min-

utes west 70.2 feet to a stake from which a mark on the

bedrock on the east bank of Ophir Creek bears about

south 50 degrees 40 minutes east 145 feet; thence on the

same line south 35 degrees 30 minutes west 789 feet to

point of commencement, containing 20 acres.

CONCLUSIONS O'F LA^^^

1. That defendant Wild Goose Mining and Trading

Company is the owner of all of claim No. 15, and is the

owner of all of claim No. 14, which conflicts with and
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overlaps claim Xo. 15, and is the owner of all that part

or portion of claim No. 14 which plaintiffs in their plead-

ings contend overlaps upon claim No. 15, and the said

company has been the owner thereof during all the

times mentioned in the complaint herein, and said de-

fendant Wild Goose Mining and Trading Company is

entitled to have its title quieted, and the said plain tiiis

and each of them, their officers, agents, servants and

employees ought to be perpetually enjoined from tres-

passing upon or from asserting any claim, right, title or

interest in and to said claim No. 15 as hereinbefore men-

tioned and particularly that portion claimed by plain-

tiffs in this action as being part of claim No. 14, tho

same being that portion of claim No. 15 as hereinbefore

mentioned in the findings as in conflict with claim No.

14.

2. That the defendant Wild Goose Mining and Trad-

ing Company is entitled to a decree of this Court ad-

judging and decreeing it to be the owner of that portion

of claim No. 15 which is claimed by plaintiffs to overlap

upon claim No. 14, and as mentioned in the findings of

fact herein and is entitled to a perpetual injunction

against said plaintiffs and each of them, their agents,

servants and employees, from trespassing upon and from

asserting any right, title or interest in and to said prem-

ises.

3. That as against said defendant Wild Goose Min-

ing and Trading Company, said action of plaintiffs

should be dismissed.

JAMES WIOKERSHAM,
District Judge.
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[Endorsed]: No. 330. In the United states District

Court for the District of Alaska, Second Division. Joliii

Heinen et al. vs. (Jeo. II. Grittitlis ct al. l-Mndings of

Fact etc. of Defendant Wild Goose M. cc T. Co. Filed

in the Office of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Jan. 4, 1902. II.

G. Steel, Clerk. By H. C. Gordon, Deputy Clerk. Filed

Jany. 4. Keber.

The foregoing bill of exceptions having been duly

served, tiled and presented for settlement within the?

time allowed by law and the order of said Court, and

said bill of exceptions being found full, true and correct,

is hereby settled and allowed in open court.

Done in open court, at Nome, Alaska, this '2'2d day of

December, 1904, being a regular day in the special term

of said District Court held at Nome, Alaska, and being

the same term at which said order refusing the tempo-

rary injunction prayed for was made and entered.

ALFRED S. MOOKE,

Judge District Court, District of Alaska, Second Div

ision.

Due service of the foregoing bill of exceptions is here-

by admitted at Nome, Alaska, this day of Decem-

ber, 1904.

Attornevs for Defendant.

[Endorsed] : No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. &. T. Co. Plff's. Pro-
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posed Bill of Exceptions. Filed in the Office of tlie

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Xome, Alaska, Dec. 7, 1904. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy Clerk.

L. G. J. Lomen, J. K. McGinn and Dudley Du Bose, At-

torneys for Plaintijfts. Bill of Exceptions. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Diyision, at Xome, Alaska. Dec. 22,

1904. Geo. V. Borchsenius, Clerk. By Angus McBride,

Deputy Clerk. McB.

Ill the District Court in ami for the District of Alaska,

Second Dirisioii.

GEO. JAMES et al.,

V.

Xo. 1165.

THE WILD GOOSE MINING AND
TRADING 00.

Opinion-

The pleadings and affidavits in support of the motion

for a preliminary injunction have presented to the Court

material facts for consideration of which a summary

will now be given:

The plaintiffs are owners of Mining Claim No. 11

Above Discovery on Ophir Creek in the Council Mining

Precinct, Alaska, and the defendants are owners of

divers mining claims above and below said No. 14 on thv^

same creek.
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Ophir Creek flows through said Claim No, 14 as it does

through uiauy of the said chiiuis of the defendant.

The i>laiutiff chnuis No. 14 was duly located by thr

predecessors iu title of the said plaintiffs prior to the

dates of the location of all the claims above it belonging

to the defendant except only the date of the location of

claim No. 15, its adjacent claim upstream.

The plaintiffs first appropriated the waters of Ophir

Ci'eek to a beneficial use. namely, that of sluicing their

ground with the water caught from said Ophir CYeek as

its stream flowed through said claim.

They at a later date changed the place and manner of

appropriating the waters of said stream by conductin^^•

the water through a ditch of their construction from th*3

stream at a point about two miles above the head of

their claim to and upon said claim.

The course of their ditch was through claims of the

defendant, and its construction was with the knowledge

and assent of the defendant.

After thus bringing the water required by their needs

to their claim, they no longer took the water for their

mining purposes from the stream at their claim, the

water admitted to their ditch being then fully adequate

to their requirements.

The capacity of the ditch is sufficient to allow the flow

of 350 miners' inches of water to their claim.

The defendant is the owner of four water ditches

which have their intakes above that of the intake of said

No. 14 ditch.
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Two of these ditches, namely, the Big Ditch aud Ditch

No, 19, carry the water thereby diverted from said creek

past said claim Xo. 14 to claims below No. 14 on said

stream aud do not return the water to said stream

above No. 14.

All of these ditches were located prior to the loca-

tion of plaintiffs' No. 14 ditch.

This suit was brought by the oAvners of mining claim

No. 14 to restrain the defendant from diverting the

waters of said creek from the intake of said plaintiffs'

ditch, from diverting any of the waters of said creek in

such manner as to prevent the said waters from flowing

in their natural channel through said claim No. 14, and

also to restrain the maintenance of any ditches by de-

fendant for such purposes of diversion.

The case is now before the Court upon the complaint

aud affidavits of the parties pursuant to a motion for a

preliminary injunction to restrain specifically the de-

fendant from diverting the waters of Ophir Creek from

Claim No. 14 and from the intake of plaintiffs' ditch on

said creek, and from maintaining ditches whereby said

waters are diverted.

The complaint alleges that for a period of two days

during the month of July, 1904, the force of men, about

50 in number, operating said claim, have been compelled

to suspend their mining' operations by reason of the de-

fendants' diverting the water from their claim through

said ditches; that defendant by diverting water as afore-

said from said creek and by carrying it past said No. 14
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claim has caused the }tlaintills loss aud damage to tliu

amount of ^2,000.

The phiiutiffs further allege that their damage is irre-

parable and that they have no speedy aud adequate

remedy at law.

The plaintiffs claim the relief in virtue of their being

riparian owners of said claim No, 14, and iu virtue of

their haviug appropriated 350 miners' inches of th<i

water of said creek by means of their ditch starting two

Diiles above the head of their claim. They claim that

their appropriation of the waters of said creek ante-

dates the appropriation by the defendant of the waters

of said creek above the intake of the No. 14 ditch.

The evidence does not sustain the conteutiou of th<;

plaintiffs that their appropriation by ditch was prior to

the appropriation of the defendant; but is to the con-

trary.

It is true the evidence does show that the plaintiffs, in

July, IDOl, used the water of said creek at and upon

their claim for sluicing purposes by means of a dam con-

structed about the middle of claim No. 14.

The demand for relief by the plaintiffs derives no sup-

port from this fact, however, in the opinion of the Court.

The real injury to the plaintiffs established by the evi-

dence which at all deserves notice of the Court in this

proceeding, is the loss of time and money caused the

plaintiffs by the defendant's diversion of the water

through their ditches to the diminution of the usual

quantity flowing through the plaintiffs' ditch.
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As riparian owners the plaintiffs are in no wise in-

jured by tlie diversion because they are not using the

water of the stream in the character of riparian owners,

nor are there any acts of the defendant which reveal a

threat to deny plaintiffs their riparian rights. Xo

rights of the plaintiffs as riparian owners are infringed

so long as they elect to take water to theu' claim by the

way of their ditch. As the defendants well contended

at the hearing, the plaintiffs' real claim to relief musr

stand upon the rights which they assume to be theirs

as appropriators of the water. And even upon this foot-

ing they have shown no right to the relief asked, since

the defendant was first to appropriate the water by its

ditches, and hence, assuming that the law of prior ap-

propriation extends to Alaska, no priority of right to

the waters of the creek in preference to those of the de-

fendants has been shown to belong to the plaintiffs in

this character or relation.

The proposition that the rights of the plaintiffs as ri-

parian owners may be tacked to those v\'hich under the

doctrine of prior appropriation may belong to them will

not bear scrutiny.

The right the plaintiffs is now exercising is not thf-

right attaching to them without question as riparian

owners, but is the right to take water from the stream

which the plaintiffs in common with the defendant claiia

the right to take in virtue of their appropriation of tht,'

waters by means of their ditch. The Court does not

maintain that the plaintiffs have lost their rights as ri-
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parian owners; on the contrary, I believe that at will

they may again resume the enjoyment of such rights and

exercise them as against all whose rights do not rise

superior to theirs. The right to the use of water in <i

stream is a relative right and one Avhich must be exer-

cised and enjoyed always with a regard to the rights of

others in the same stream. Where the law of riparian

rights is in force along with the doctrine of right by

prior appropriation, the one set of rights moulds and

modifies the other set of rights.

There is nothino- in the evidence which will warrant

the belief that the scarcity of water in plaintiffs' ditch

in July, due as it was in part to a drouth, is a contin-

uing condition; hence, there is only the past injury

which is now to be considered.

Upon the ground

—

1. That as ditch owners and operators, using their

ditch to appropriate the water of Ophir tteek to the

measure of their needs, they have suffered at best only

a temporary injury, which may be adequately compen-

sated in damages by an action at law;

2. That no continuing injury has with any certainty

been shown to be threatened to the plaintiffs in any re-

lation;

3. And that neither as riparian owners nor viewed

as appropriators of water by ditch have the plaintiffs'

rights been infringed, or clearly been threatened with

infringement by the defendants, I am now of the opinion

that the plaintiffs are not entitled to the kind of relief
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they ask by their motion and the temporary injunction

should be and now is refused.

Kome, Alaska, Nov. 5, 1904.

ALFRED S. MOORE,

District Judge.

[Endorsed] : No. 1165. District Court. Alaska, Sec-

ond Division. Geo. James et al. vs. Wild Goose M. & T.

Co. Opinion on Application for Temporary Injunc-

tion. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Nome, Alaska. Nov. 5, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Vol. 2, Or-

ders and Judgments, page 569. Comp.
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In thv District Court In and for the District of Alaska,

Second Division.

GEOR^rE JAME!^, GEOlItlE SEXNES,

DUDLEY DU BOSE, JOHN IIEMEN,

PHILIP SMITHMEYEK, BEN
MATTSOX, ALECK MATTSON,

ELEF SIXNES, AUDXE SIXXES

and G. J. LOMEX,

Plaintiffs,,

vs.

WILD GOOSE :\IIXIXG AXD TEAD-

IXG COMPAXY,
Defendant.

Petition for Appeal.

Come now the plaintiffs in the above-entitled action,

and conceiving themselves aggrieved by the order made

and entered in said cause refusing a temporary injunc-

tion, herein, dated November 5th, 1904, do hereby ap-

peal from said order to the United States Circuit Court

of Appeals, for the Xinth Circuit, for the reasons speci-

fied in the assignment of errors, which is filed here-

with, and they pray that this appeal may be allowed,

and that a transcript of the records, proceedings and

papers upon which said order was made, duly authenti-

cated, may be sent to the United States Circuit Court

of Appeals for the Xinth Circuit.

DUDLEY DU BOSE and G. J. LOMEX,

Attorneys for Plaintiffs.



74 George James et al. vs.

Order AHovving Appeal.

The foregoing petition is hereby granterl, and it i«

ordered that the appeal mentioned therein be and the

same is hereby allowed.

Plaintiffs, the appellants herein, to give bond for costs

in the sum of five hundred dollars.

Done in open court, in Nome, Alaska, this 24:th da^

of December, 1904.

ALFRED S^ MOORE,

District Judge.

/;/ the Difitrict Court in and for the District of Alasl'n,

Second Diri^'<ion.

GEORGE JAMES et al..

Plaintiffs,

TS.

THE WILD GOOSE MIXING AND'

TRADING COMPANY,
Defendant.

Assignment of Errors.

Come now the plaintiffs in the above-entitled action

and assign the following errors as having been commit-

ted upon the hearing and in the proceedings for a tem-

porary- injunction in said action, upon which errors the

plaintiffs will rely on their appeal from the order re-

fusing said injunction:

1. The Court erred in refusing a temporary injunc-

tion in said action.
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2. The C<)urt erred iu iiiakintv and entering its order

herein, dated November 5th, 1904, and in the foHowin.i;

findings and conchisions in said order contained, to wit.

a. That the phiintiffs did not claim that No. 14 on

Ophir Creek was not located prior to the location of No.

15 on said creek.

b. That the plaintiffs changed the place and manner

of appropriating the waters of said stream.

c. That all of the ditches of defendant were located

prior to the location of plaintiffs' No. 14 ditch.

d. That the appropriation of the waters of Ophir

CVeek bv defendant was prior to the appropriation

thereof by plaintiffs, and that the appropriation thereof

by defendant, after the location of,placer mining claim

No. 14 and other claims on said creek had been made,

was a valid appropriation nnder the law of prior ap-

propriation.

e. That the real injury to the plaintiffs is the loss of

time and money caused to plaintiffs by the defendant's

diversion of the water to the diminution of the usual

quantity of water flowing through plaintiffs' ditch.

f. That the plaintiffs as riparian owners are in no-

wise injured by the diversion, because they are not using

the water of the stream in their character of ripariaxi

owners.

8. That the acts of the defendant do not reveal a

threat to deny plaintiffs their riparian rights.

h. That no rights of the plaintiffs as riparian owners

are infringed.

i. That the taking of water to their claim by way of
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their ditch was an election on part of the plaintiffs, and

that so long as such user continued, their rights as ri-

parian owners were not infringed.

j. That the plaintiffs' real claim to relief must stand

upon the rights which they as appropriators of watei

assume to be theirs.

k. That the rights of the plaintiffs as riparian own-

ers may not be tacked to those, which under the doc-

trine of prior appropriation may belong to them.

1. That the right the plaintiffs are now exercising

is not the right attaching to them as riparian owners,

but is the right to take water from tne stream, which

the plaintiff's, in common with the defendant, claim the

right to take in virtue of their appropriation of the wa-

ters by means of their ditch.

m. That the scarcity of water in plaintiffs' ditch in

July was not a continuing condition.

n. That it is only the past injury that is to be consid-

ered.

o. That the plaintiffs have only suffered a temporary

injury, which may be adequately compensated in dam-

ages by an action at law.

p. That no continuing injury has with any certainty

been sliown to be threatened to the plaintiffs in any re-

lation.

q. That neither as riparian owners or as appropriat-

tors of water have plaintiffs' rights been infringed or

threatened.
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r. That the phiint ill's are not entitled to the kind of

relief asked for.

DUDLEY DU BOSE and G. J. LOMEN,

Attorneys for Plaintiffs.

[Endorsed]: No. 1165. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. (Jeo. James et al. vs. Wild Goose M. «& T. Co. Pe-

tition for Appeal, Assignment of Errors, Order Granting

Appeal. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Xome, Alaska. Dec. 24, 1904. Geo. V. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk. Dudley Du

Bose & G. J. Lomen, Attorneys for Plaintiffs. Vol. 3,

Orders and Judgments, page 37. McB.

/// the District Court in and for the District of Alaska,

Second Division.

GEORGE JAMES, GEORGE SENNES,s

DUDLEY DU BOSE, BEN MATT-

\

SON, ALECK MATTSON, JOHN I

HEMEN, PHILIP SMITHMEYER,/
ELEF SINNES, AUDNEY SINNEsf

and G. J. LOMEN, \

Plaintiffs,

VB.

WILD GOOSE MINING AND TRAD-

ING COMPANY,
Defendant.

I

Bond on Appeal.

Know all men by these presents, that we, G. J. Lo-

men, of plaintiffs, as principal and O. G. Cowden and
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Cliarles Anderson as sureties, are held and firmly bound

unto the defendant above-named in the full sum of flvt:

hundred dollars, to be paid to the said defendant, their

successors or assigns; for the payment of which, well

and truly to be made, we bind ourselves, our heirs, ex-

ecutors and administrators jointly and severally by these

presents.

Sealed with our seals, and dated this 24:th day of Do

cember, 1904.

The condition of this obligation is such, that whereas,

on the 5th day of Xovember, 1904, an order was made by

said court in the above-entitled action refusing jjlain-

tiffs a temporary injunction in said action; and the

plaintiffs having obtained from said District Court an

order allowing an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, and a citation

directed to the said defendant is about to be issued, cit-

ing the defendant to be and appear at a session of the

said Court of Appeals to be held at San Francisco, Cali-

fornia.

Now", the condition of the above obligation is such,

that if the said plaintiffs shall prosecute their said ap-

peal to effect, and answer all costs that may be awarded

against them on said appeal, then this obligation to be

void; otherwise to remain in full force and virtue.

G. J. LOMEN. [Seal]

C. G. COWDEN. [Seal]

OHAS. ANDERSON. [Seal]

In presence of:

J. F. HOBBES.
A. J. BRUNER.
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District of Alaska, -n

I ss.

Second Division.
J

C. G. Cowden and Chas. Anderson, being first i^evcr-

ally duly sworn, eacli for himself deposes and says, that

he is a snrety in the foregoing bond; that lie is a resi

dent of the District of Alaska; that he is not an at-

torney, counselor at law, marshal, deputy marshal, cod!

missioner or clerk of any court or officer of any court,

that he is worth the sum of five hundred dollars over

and above all debts and liabilities and property exempt

from execution.

0. G. COWDEN.
OHAS. ANDERSON.

Subscribed and sworn to before me this 24:th day of

December 1904.

[Notarial Seal] J. F. HOBBES,

Notary Public, District of Alaska, Residing at Nome.

The foregoing bond is hereby approved this 24th day

of December, 1904.

ALFRED S. MOORE,

District Judge.

[Endorsed]: No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose U. & T. Co. Bond on Ap-

peal. Filed in tlie OfTice of (lie (lovk of the United States

District Court. Alaska, Second Division, at Nome,

Alaska. Dec. 24, 1904. Geo. V. Borchsenius, Clerk.

By Angus McBride, Deputy Clerk. Civil Bonds, No. 3,

page 46. McB.
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In the District Court in and for the Di-siricf of Alaska,

Second Division.

Term Minutes, Special September, 1904, Term Begun

and Held at the Town of Nome in Said Distiict and

Division, Sept. 19, 1904.

Friday, Jan. 20, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

GEO. Y. BOROHSENIUS, Clerk.

ANGUS McBRIDE, Deputy Clerk.

H. M. HOYT, United States Attorney.

JOHN H. DUNN, United States Marshal.

Now, upon the convening of court the following pro-

ceedings were had:

[. & T. CO.
j

No. 1165.

JAMES et al.

vs.

WILD GOOSE M.

Trial.

Mr. G. J. Lomen presented a stipulation signed by the

attorneys for plaintiff and defendant granting appellant

until July 15, 1905, to file and docket appeal in the Ninth

Circuit Court of Axjpeals, and requested that a minute

order be granted in accordance with said stipulation.

So ordered by the Court.



Wild Goose Mining and Trading Company. 81

fn the District Court, Dixirirt of Alaskd, iSccond Dirisiou.

GEOIJGE JAMES et al.,

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY,
Defendant.

Order Extending Time to File Transcript.

It is hereby ordered that plaintiffs above naiiuMl liave

thirty (30) days from July 15th, 1905, in v.hirli 1o IHe

tlie record and docket the appeal in said action in th<:

United States Circuit Court of Appeals for the Ninth

Circuit, and the time to so file and docket is hereby ex-

tended for thirty days from said date.

Dated at Nome, Alaska, this 21st day of June, 1905.

ALFRED S. MOORE,

Judge District Court.

[Endorsed]: No. 1165. District Court, District of

Alaska, Second Division. Geo. James et al. vs. Wild

Goose M. & T. Co. Oi-der. Filed in the OHice of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. Jun. 21, 1905. Geo.

V. Borchsenius, Clerk. By Angus ^IcBride, Deputy

Clerk, ^'ol. 3, Orders and Judgments, page 320. McB.

C.
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In the District C'otiri in and for the District of Alaska,

Second Dirision.

GEORGE JAMES, GEORGE SEXNES,
,

DUDLEY DU ROSE. BEX MATT-

SOX, ALECK MATTSOX, JOHX
HEMEX. PHILIP SMITHMEYEK,

ELEF SIXXES, AUDXE SIXXES

and G. J. LOMEX,

Plaintiffs,

vs.

WILD GOOSE MIXIXG AXD TRAD-

IXG COMPAXY.
Defendant.

Citation.

The President of the United States of America, to th3

Wild Goose ]klining and Trading Company, the De-

fendant Above Xamed, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for

the Xinth Circuit, to be holden at the city of San Fran-

cisco, State of California, on the 23d day of January,

1905, pursuant to an appeal filed in the office of the

Clerk of the District Court, District of Alaska, Second
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Division, wherein the above-named plaintiffs are appel-

lants, and the above-named defendant is respondent, to

show cause, if any there be, why the order in said ap-

peal mentioned should not be set aside, corrected or

modified and speedy justice should not be done to the

parties in that behalf.

Witness the Honorable ALFRED S. :M00RE, Judge

of the District Court for tlie District of Alaska, Second

Division, and the seal of said court, this 24th day of De-

cember, 1904.

ALFRED S. MOORE,

District Judge.

Personal service of the foregoing citation is hereby

admitted at Nome, Alaska, this 24th day of December,

1904.

[Seal] ALBERT & FINK,

Attorneys for Defendant.

- [Endorsed] : No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. & T. Co. Citation..
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In the District Court in and for the District of Alaska,

Second Division.

GBOEiGE JAMES, GEORGE SENNES,

DUDLEY DU BOSE, JOHN HEMAN,
PHILIP SMITHMBYER, B E N
MATTSON, ALECK MATT'SON,

ELEF SINNES, AUDNE SINNES

and G. J. LOMEN,

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY,
Defendant.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenins, clerk of the District Conrt of

Alaska, Second Division, do hereby certify that the fore-

going- typewritten pages, from 1 to 59, both inclusive, is

a true and exact transcript of the complaint, summons,

motion for order to show cause, order to shoAV cause,

bill of exceptions, opinion, assignment of errors, petition

for appeal and order allowing same, bond on appeal in

the case of George James et al. vs. Wild Goose Mining

and Trading Company, No. 1165—Civil, and of the whole
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thereof as appears from the records and files iu my oflQce

at Nome, Alaska; and further certify that the original

citation iu said case is attached to this transcript.

Costs of transcript, $18.20, paid by G. J. Lomeu, at-

torney for plaintiffs.

In witness whereof I have hereunto set my hand and

affixed the seal of said court this 20ith day of July, A. D.

1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

[Endorsed]: No. 1228. United States Circuit Court

of Appeals for the Ninth Circuit. George James, George

Sennes, Dudley Du Bose, Ben Mattson, Aleck Mattson,

John Hemen, Philip Smithmeyer, Elef Sinnes, Audne

Sinnes and ( 1. J. Lomen, Appellants, vs. Wild Goose Min-

ing and Trading Company, Appellee. Transcript of

IJecord. Upon Appeal from the United States District

Court for the District of Alaska, Second Division.

Filed August 7, 1905.

F. D. MONCKTON,

Clerk.




